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Objection to the Issuance of Confined Feeding Operation Permit No. AW-5851,
Farm ID No. 6549, Kyle Hall, Bedford, L awrence County, Indiana.
2008 OEA 100 (08-W-J-4056)

STATE OF INDIANA ) BEFORE THE INDIANA OFFICE OF
) ENVIRONMENTAL ADJUDICATION
COUNTY OF MARION )
IN THE MATTER OF: )
)
OBJECTION TO THE ISSUANCE OF )
CONFINED FEEDING OPERATION PERMIT )
NO. AW-5851, FARM ID NO. 6549 )
KYLE HALL )
BEDFORD, LAWRENCE COUNTY, INDIANA. )
) AUSE NO. 08-W-J-4056
)
Michael and Barbara Artiniaet al., )
Petitioners, )
Kyle Hall, )
Respondent/Permittee, )
Indiana Department of Environmental Management, )
Respondent. )

FINDINGS OF FACT, CONCLUSIONS OF LAW and FINAL ORDER

This matter is before the Court pursuant to an IA288i 2008 Motion for Summary Judgment
filed by Respondent/Permittee Kyle Hall (“Kyle Hadir “Permittee”) as to whether any genuine
issues of material fact exist as to Respondentjairad Department of Environmental
Management's (“IDEM”) issuance of a Confined Fegdi®peration Permit involving
construction of a three-unit animal confinementrapen with an approximate total capacity of
30,000 turkeys. In the Conclusion of Petitionexghd 30, 2008 Surreply, Petitioners noted that
“[t]here is no genuine issue of material fact tKgte Hall’s application did not meet the legal
standard with respect to the clay liner . . . aptltiBners are entitled to judgment as a matter of
law.” The parties fully briefed their positions eammary judgment, and did not request oral
argument. Petitioners filed their proposed findinf$act, conclusions of law and orders on July
25, 2008; no other proposed findings were filede Thief Environmental Law Judge (“ELJ")
having considered the petitions, testimony, evideand pleadings of the parties, now finds that
judgment may be made upon the record. The Chief By .3ubstantial evidence, and being duly
advised, now makes the following findings of faetdaconclusions of law and enters the

following Final Order:
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FINDINGS OF FACT

1. On January 11, 2008, the Indiana Department rofirehmental Management (“IDEM”)
issued Confined Feeding Approval AW-5851 (“CFO” ‘@pval” or “Permit”) to Kyle Hall
(“Kyle Hall” or “Permittee”) for Kyle Hall's May 31 2007 application to construct and
operate a confined feeding operation on farm 65#9.awrence County, Indiana. The
proposed turkey facility consists of one broodankend two grow-out buildings with solid
manure management systems with earthen floorsa@otld manure storage structure (“litter
stack building”) with a concrete floorPetitioners’ January 24, 2008 Petition for
Administrative Review (“Petition”); Permittee/Respent’s Motion for Summary Judgment
(“Motion”), designated supporting evidence Ex. F.

2. IDEM reviewed Kyle Hall's submitted ApplicatiorPetitioner/Permittee’s Motion for
Summary Judgment (“Motion,” Exs. 1- IBcluding certified copies of IDEM’s public file
materials concerning Kyle Hall's Application). Nogis of Deficiency were issued by IDEM;
the first, June 22, 2008 Notice, responded to byeKhall, required Kyle Hall to seek
floodplain analysis from the Indiana DepartmenfNaitural Resources (“DNR”) and to use
an approved liner in turkey barn constructiaffidavit of Kyle R. Hall, Ex. E; Motion, Ex. A-
11

3. Site-specific evaluation was conducted on Afly 2007 by Joseph E. Woods, I, IDEM
Permits Geology Sectioix. E, affidavit of Kyle Hallln his August 22, 2007 memorandum,
Mr. Woods stated that the Hall farm is in an “uplaarea with limited karst features at the
surface,” located at least 400 feet from the predobarn locationsEx. D., affidavit of
Joseph Woods; Motion, Ex. D, Ex. A-M. Woods observed Kyle Hall advance two soil
borings taken by a solid stem augur at a five-idepth; the “holes showed dry clay type
soil,” neither boring encountered bedrolk.

4. IDEM'’s second, September 4, 2007, Notice ofiéeficy requested documentation that the
production barns and waste storage structure woeldlevated at least two feet above the
506.0 foot 100-year frequency flood elevati@x. E., affidavit of Kyle Hall; Motion, Ex. A-
14. The DNR’s August 2, 2007 Floodplain Analysis and gRatory Assessment
(“Assessment”) stated that the 100-year flood dlemais 505.9 feet at the Hall farm’s
downstream limit and 506.0 at the upstream linttydr elevations are deemed floodway.
Motion, Ex. A-12.Michael D. Arena’s October 15, 2007 survey deteed that the structure
elevations were at least two feet above the 5080ykar frequency flood elevatioklotion,

Ex. A-15.Lawrence County Highway Department employee Robdlon, Jr.’s January 7,
2008 Hall farm survey indicated that the cornerghef buildings were “safely outside the
100-year flood elevation of 505.6 feet,” with thewkest elevation present in the Hall farm
waste management system construction at 512.90 Ge®tfeet above the 100-year flood
elevationEx. E., affidavit of Kyle Hall; Motion, Ex. A-15xEB.

5. IDEM'’s third, December 7, 2007, Notice of Dédiacy requested additional documentation

detailing barn roof stormwater management to preseit erosionEx. E., affidavit of Kyle
Hall; Motion, Ex. A-16.
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IDEM geologist Joseph Woods and permit writgsdh Long conducted a final site vision
on December 19, 2007, to observe additional saihge made by Kyle Hall, at four boring
locations selected by Mr. Wood#lotion, Ex. A-18.Mr. Woods’ December 26, 2007
summarizing memorandum notes that the borings agvanced to at least five feet, and no
bedrock was encounterddotion, Ex. A-19.

For the manure storage and land applicaticataélto the permitted CFO, IDEM calculated
the amount of waste expected to be generated UBiBNI's Confined Feeding Regulation
Program Guidance Manual (March, 20@Zyuidance Manual”), which calculations were
included in IDEM'’s public file on the Kyle Hall CE@x. C, affidavit of Tyson Long; Ex. A-
9. The Guidance Manual states that one turkey woalterate .003 cubic feet of manure a
day. Guidance Manual, p. 18Based upon the maximum number of 30,000 turkegsvad

on the Kyle Hall CFO, IDEM determined that 30,0Q0keys, at .003 cubic feet per day,
would generate 90.0 cubic feet of solid waste, ZuBdcubic feet of wastewater per day, for a
total of 93.6 cubic feet of waste per day. Extraped to 180 days, the Hall farm would
generate 16,848 cubic feet of total waste per E88.&x. C, affidavit of Tyson Long; Ex. A-
9. In this case, rainfall is excluded from the cadtian because the buildings are enclosed on
at least three sides so as to prevent rainfallyefiine calculation spreadsheet in this case
shows that the turkey barns contain 65,000 cubét ¢ storage space; the facility also
includes additional storage in the litter stackiding, for which calculations were not made.
The Guidance Manual further provides a table indigathat one acre of land can support
waste produced by 365 turkeys per year; 30,000ewsrkvould require 82.2 acres for land
application, as calculated by dividing the totamter of actual turkeys by the number of
turkeys which would require one acre of land foplagation (or, 30,000/365 = 82.2 acres).
Id. A composting design or other details were notudel. Kyle Hall's April 22, 2007 Land
Use Agreement with landowners Maurice and Nuevah@td allowed Hall to land-apply
manure on 420 tillable acres of the Oldham’s lddd,see also Ex. E, affidavit of Kyle Hall,
Ex. A-10.A plot map outlined the land application arealv& ©ldham propertyex. A-6.

For the manure management plan, Kyle Hall ubedtemplate plan included in IDEM’s
Confined Feeding Application package. The manurapdiag procedures provided that a
composite sample of the manure would be taken wesmout of the turkey barns, then a
private laboratory would conduct the nutrient aseyof the samples. The manure samples
would not be done in separate batches for brooutds land for growout birds. The plan
further provided that soil sample collection wolld via management unit (field level)
method and that the samples would be sent to atprilboratory for analysis, all to be
conducted at least every three ye&ps. A-8.

Soils mapping was included in Kyle Hall's Apg@imon. Soil tests and boring were
conducted. IDEM determined that there were proddbgoils in the top sixty (60) inches of
soil, and required Kyle Hall to construct a clayel to protect area groundwatex. A-11.

10. Kyle Hall did not submit a nutrient managem@an, contrary to Petitioners’ contentions.
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11. Kyle Hall submitted legible maps of manure agtion areas which define the land
application area. Petitioners contend that the ndgpaot provide specific notations of
measurements delineating the relationship of sktbftom regulated features such as karst
features, surface waters, waterways, wells, roadgeoperty boundaries.

12. Kyle Hall did not submit details about futurandl application techniques, contrary to
Petitioners’ contentions that Kyle Hall was reqdite submit “a discussion of how the waste
will be land applied, including, but not limited toethod of land application, calibration of
spreaders, avoidance of setback areas, and liomtaim when waste will be applied with
respect to weather conditions and potential fotammated stormwater runoff.”

13. Kyle Hall's Application included four pages obdncrete construction specifications for the
litter stack building, a building permitted for gblmanure storageEx. A-5 The other
buildings would also contain solid manure stordgpe,A-1,but would have a clay liner equal
to the footprint (length and width) of each builglitNone of the structure plans were certified
by a registered professional engineer. The builgilags included detailed AFS and NRCS
construction drawingsEx.A-2, A-4 Drawings for the litter stack building, even tigbu
NRCS drawings, define dimensions, cross sectiond, @nstruction material€x. A-4.
Sheet 3 of 8 indicates that the span between psight (8) feet, has eight (8) spans and is
64 feet long.ld. The loading pad’s length is ten (10) feet, thu§indgg the building’s
dimensions.ld. Manure storage calculations are not included. Kilall submitted a
memorandum stating that to insure the integrityhef structures, that the earth beneath the
structures would be compacted to exceed 90% of maxi density. The building design
specifications provided no detail as to how theinstruction would comply with floodplain
restrictions, nor does the Application or Approwdiow that the structures would be
constructed within the 100-year floodplain.

14. Kyle Hall's Application included a clay lineebeath the two roofed, earthen-floored turkey
barns.Ex. A-2 constructed so as not to “exceed a seepage frateeesixteenth (1/16) inch
per day,” without specifying the type or source addy to be used. Runoff would be
controlled using a GeoTech membrane and gr&welA-17.

15. The January 11, 2008 Approval does not alloveKall to discharge. The Approval further
provides, in pertinent parts: The Approval “does aothorize any injury to any person or
private property; the invasion of other privatehtsy the infringement of federal, state, or
local laws or regulations; nor does it preempt daofy to comply with other state or local
requirements.Approval, p. 2, para. 1.

Approval Conditions

12. Manure must be handled in a manner that willcaoise conditions that threaten
to pollute waters of the state.

13. Manure must be applied in a manner that will ceuse runoff to any stream,
drainage ditch or other body of water and to migemutrient leaching.
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14. Manure, litter, or contaminated bedding mayb®stockpiled/staged/placed/piled
outside of any building at the confined feeding ratien overnight or during
inclement weather.

Approval Performance Standards

1. The confined feeding operation must be managedvoid an unpermitted
discharge into waters of the state.

2. The confined feeding operation must be conducted manner that minimizes
nonpoint source pollution entering waters of tlaest

3. The confined feeding operation will immediateébke all reasonable steps to
prevent spills or the discharge of manure, inclgdieepage and leakage.

4. All waste management systems must be constractddnaintained to minimize
leaks and seepage and to prevent spills.

5. Manure to be staged or applied to land in Ingiarust be staged or applied in
such a manner as to not enter or threaten to estiers of the state; to minimize
nutrient leaching beyond the root zone; and to gmewun-off, ponding for more
than twenty-four (24) hours and to prevent spills.

16. Kyle Hall did not provide, nor did the Approwvadidress, either an emergency spill response
plan, a soil conservation plan for the land applicaareas. Petitioners further contend that
the Approval did not address potential adverse atgpto public health with respect to a
public park west of the proposed facility.

17. On January 24, 2008, as amended on March 0B, Betitionerstimely filed their Petition
for Administrative Review of the January 11, 2008rrRit (collectively referred to as
“Petition”). Petitioners established, without digputhat they are aggrieved and adversely
affected by the Approval. In their Petition, Petiters sought administrative review of the
CFO Permit on the basis that “IDEM has not madadequate assessment of the facility’s
potential to violate the water quality standardstld ground and surface waters in the
vicinity of the proposed facility and its land ajgaltion areas, nor has the applicant submitted
sufficient information to allow it to do so, in thi@lowing respects,” in sum:

! The January 24, 2008 letter petitioning for adstnaitive review was signed by several people, fiygsMichael S.
and Barbara K. Artinian. Petitioners’ counsel’sbbeh E. Albright, Esq., March 11, 2008 Amended égmance
clarified that she represented Petitioners ChadBmaddi Anderson, Ned and Diane Anderson, Rickieléson
and David Briles, Barb and Mike Artinian, Shannoollidgsworth, Chris Cox, Sharon and Jerry Fox, Alan
Hamilton, Terri and Mike Miller, and Edna Rainefese individuals are deemed to be Petitionersisnctuse.
The remaining individuals who were eventually disseid in the Court's May 16, 2008 Final Order ofddéifare:
Rodney and Barbie Arthur, Warren and Cheryl Broan and Joyce Chaillaux, Jeff and Michelle Fou&tryd
and Sharon D. Fox, Frank Ira, Micah and Lori Kelthmes A. and Cheryl Robbins.
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. Floodway, fringe and floodplain characterizatiand delineation were inadequate,
along with inadequate facility location, constroatiand operation restrictions for
activity permitted in the vicinity’'s floodway andobd plain, all required before
IDEM could legally issue the Permit;

. Facility farmstead (hand-drawn) mapping inaately located significant site features
and their distances from manure containment anchantonfinement structures, all
required before IDEM could legally issue the Permit

. Manure storage areas and land application agre&ge not accurately determined,
nutrient and waste volume calculations were noviges, all required before IDEM
could legally issue the Permit;

. Proposed manure management plan (“MMP”) inforomatlacking to extent that
manure storage and land application’s adequacyvéad avater quality standards
violations, including not-current soil map, no qtignof total nitrogen present in
land-applied waste for nutrient management planpsrfar land-application areas
unsatisfactory for setbacks in reference to regdlateatures such as property
boundaries, karst features and others, land-apioliicplan did not state application
methods, limits as to time, location, weather antaminated stormwater runoff, all
required before IDEM could legally issue the Permit

. Generic concrete construction plans lack constm siting, design to comply with
floodway regulations, structural integrity for knovsinkholes, floodplain/floodway
elevation requirements, storage capacity, compasigd, corrosive nature of
material, subsurface materials and geology, allired before IDEM could legally
issue the Permit;

. Waste and pathogens characterized and managedanner to avoid violation of
applicable rules was not addressed, all requirédré&eDEM could legally issue the
Permit;

. Manure land use agreements inadequately iddatiys for which access is granted,
required before IDEM could legally issue the Permit

. Bedrock elevations not adequately specified Wwelthe facility, located in
geologically sensitive area, required to show tuatstruction and operation will not
violate applicable rules, required before IDEM abldgally issue the Permit;

Facility design and engineering is inadequatprttect surface and ground waters at
the facility and land application sites, inadequaesasures protective of the sensitive
groundwater and geologic features, inadequate rsapping, all required before
IDEM could legally issue the Permit;

2008 OEA 100, page 106



Objection to the Issuance of Confined Feeding Operation Permit No. AW-5851,
Farm ID No. 6549, Kyle Hall, Bedford, L awrence County, Indiana.
2008 OEA 100 (08-W-J-4056)

J. Inadequate permit conditions to address fillcgtaent and compaction, to avoid
facility undermining during flooding, thus IDEM uble to determine if buildings will
be stable so as to prevent release of contamimatatshe environment, all required
before IDEM could legally issue the Permit;

K. No MMP provisions for land application soil saling or turkey litter sampling,
impact of excessive mortality’s effect on overalaste composition (including
nutrient and pathogen content) to be land-applied.

L. Generic drawings provide insufficient detail fearious liners at barns and manure
storage structures, handwritten indication of pwotiden barn clay liner conflicted
with printed indication of dirt floor, no liner matial assessment.

M. Manure storage structure drawings lack detailshow that structure “prevents storm
water” entry allowing lesser setbacks to surfacdevsaof the state, sinkholes,
drainage inlets and offsite wells, no showing runamd run-off stormwater control
construction for manure storage structure when tmeahortality composting.

N. Potential adverse affects to public health midrassed concerning public park to
west of facility; no emergency spill response plao;soil conservation plan for the
land application areas which have erodible soilgjric soils, frequently flooded
soils, and soils associated with up to 18% slope.

18. On April 28, 2008, Permittee/Respondent Kyldl fl@ad a Motion for Summary Judgment,
supporting brief and designated evidence; Petitonesponded on June 9, 2008, Kyle Hall
replied on June 19, 2008; Petitioners submittegreeply on June 30, 2008.

19. Kyle Hall averred that its application and sogimg information met or exceeded regulatory
requirements, and that many of Petitioners’ clasmsght impermissible sanction for alleged
future violations. Petitioners maintained that geaussues of material fact remained about
the sufficiency and accuracy of Kyle Hall's subnoss, so that IDEM could or should not
have concluded that the issued Permit met appiclgglal requirements and environmental
protection.

CONCLUSIONSOF LAW

1. The Office of Environmental Adjudication (“OEAMNas jurisdiction over decisions of the
Commissioner of the IDEM and the parties to thetrmersy pursuant to Ind. Code § 4-
21.5-7-3. Ind. Codg 4-21.5-3 et seq.andl.C. §4-21.5-7allow the OEA to promulgate rules
and standards in order to allow it to conduct utes.

2. This is a Final Order issued pursuant to 1.@-21.5-3-23, I.C. § 4-21.5-3-27, and 315 Ind.

Admin. Code 1-2-1(9). Findings of fact that may dmnstrued as conclusions of law and
conclusions of law that may be construed as firglimigfact are so deemed.
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In this case, Permittee/Respondent Kyle HalVadofor summary judgment as to whether
any genuine issues of material fact exist as top&sdent, Indiana Department of
Environmental Management's (IDEM”) issuance of @ned Feeding Operation Permit
involving construction of a three-unit animal cord@ment operation with an approximate
total capacity of 30,000 turkeys. In the ConclusadrPetitioners’ June 30, 2008 Surreply,
Petitioners moved for summary judgment, that “[tfhes no genuine issue of material fact
that Kyle Hall's application did not meet the legéhndard with respect to the clay liner . . .
and Petitioners are entitled to judgment as a maftaw.”

The OEA may enter judgment for a party if itd$ that “the pleadings, depositions, answers
to interrogatories, and admissions on file, togethigh the affidavits and testimony, if any,
show that a genuine issue as to any material faes$ dot exist and that the moving party is
entitled to judgment as a matter of law.” 1.C. 115-3-23;Wade v. Norfolk and Western
Railway Company694 N.E.2d 298, 301 (Ind. Ct. App 1998); Ind.alRule 56(C). .

The moving party bears the burden of estaligskihat summary judgment is appropriate. “A
genuine issue of material fact exists where faotscerning an issue that would dispose of
the litigation are in dispute or where the undisputfacts are capable of supporting
conflicting inferences on such an issud.audig v. Marion County Bd. of Voters
Registration,585 N.E.2d 700, 703-04 (Ind. Ct. App. 1992). “Actizal issue is said to be
"genuine" if a trier of fact is required to resolv® opposing parties differing versions of the
underlying facts.”York v. Union Carbide Corp586 N.E.2d 861, 864 (Ind. Ct. App. 1992).
A fact is “material” if it helps to prove or dispre an essential element of plaintiff's cause of
action.Weida v. Dowder§64 N.E.2d 742, 747 (Ind. Ct. App. 1996). All faarsd inferences
must be construed in favor of the non-movaibson v. Evansville Vanderburgh Building
Commission, et al725 N.E.2d 949 (Ind.Ct.App. 200(Btate v. Livengood88 N.E.2d 189,
192 (Ind. Ct. App. 1997). The moving party mustsar@ specific facts demonstrating a
genuine issue for triaHale v. Community Hospital of Indianapolis67 N.E.2d 842, 843
(Ind. Ct. App. 1991)citing Elkhart Community School Corp. v. MilB46 N.E.2d 854 (Ind.
Ct. App. 1989). A moving party’s mere assertiopnions or conclusions of law will not
suffice to create a genuine issue of material tagireclude summary judgmer8anchez v.
Hamara, 534 N.E.2d 756, 758 (Ind. Ct. App. 198&rns. deniedMcMahan v. Snap-On
Tool Corp.,478 N.E.2d 116, 122 (Ind. Ct. App. 1985). Factligputes that are irrelevant or
unnecessary will not be considergdwen v. Vaughn479 N.E.2d 83, 87 (Ind. Ct. App.
1985). Once each moving party sets ouprema facie case in support of the summary
judgment, the burden shifts to the non-movant taldish a factual issue.
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6. “The fact that both parties requested summatgment does not alter our standard of review.
Instead, we must separately consider each motiatetermine whether there is a genuine
issue of material fact and whether the moving patgntitled to judgment as a matter of
law.” Laudig v. Marion County Bd. of Voters Registrati®85 N.E.2d 700, (Ind. Ct. App.
1992) 703-04. In this case, each party has thedouodl showing whether the permit IDEM
issued either complied with, or was contrary to @aws somehow deficient so as to require
revocation, as a matter of laquaSource Services and Techno|og§02 OEA 41, 44.
Each movant has the burden of proof, persuasionofrgbing forward on its motion for
summary judgment. 1.C.8 4-21.5-3-14(c); I.C. 8 4-21.5-3-23. In this case,
Respondent/Permittee Hall has the burden of showhggher the permit IDEM issued either
complied with, or was contrary to law or is somehagficient so as to require revocation, as
a matter of law; Petitioners bear a similar burdarthe issue of whether there is no genuine
issue of material fact that Kyle Hall's applicatidid not meet the legal standard with respect
to the clay liner as a matter of law.

7. The OEA's findings of fact must be based exgklg on the evidence presented to the
Environmental Law Judge (“ELJ”) and deference ®dlgency’s initial factual determination
is not allowedl.C. § 4-21.5-3-27(d)Indiana Dept. of Natural Resources v. United Refuse
Co., Inc, 615 N.E.2d 100 (Ind. 1993ndiana-Kentucky Electric v. Commissioner, Indiana
Department of Environmental Manageme820 N.E.2d 771, 781 (Ind. App. 2005D¢
novo review” means that all issues are to be determiaeelw, based solely upon the
evidence adduced at that hearing and independemygbrevious finding<Grisell v. Consol.
City of Indianapolis425 N.E.2d 247 (Ind.Ct.App. 1981).

8. OEA is required to base its factual findings substantial evidencéduffman v. Office of
Envtl. Adjud, 811 N.E.2d 806, 809 (Ind. 2004)(appeal of OEAe@avof NPDESpermit);
see also,l.C. § 4-21.5-3-27(d). While the parties disputetether IDEM lackedegal
authority to grant Confined Feeding Operation Peia. AW-5851, OEA is authorizetio
make a determination from the affidavits . . . pgiegs or evidence.” I.C. § 4-21.5-33(b).
“Standard of proof generally has been described esntinuum with levels ranging from a
"preponderance of the evidence test" to a "beyonehaonable doubt" test. The "clear and
convincing evidence" test is the intermediate stathdalthough many varying descriptions
may be associated with the definition of this intediate test.Matter of Moore 453 N.E.2d
971, 972, n. 2. (Ind. 1983). The "substantial ena# standard requires a lower burden of
proof than the preponderance test, yet more thars¢mtilla of the evidence te®urke v.
City of Anderson612 N.E.2d 559, 565, n.1 (Ind. Ct. App. 199GasAmerica #472004
OEA 123, 129See alsoBlue River Valley2005 OEA 1, 11-12Marathon Point Service and
Winimac Service2005 OEA 26, 41.
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As for floodway characterizations required ¢donfined feeding operations such as permitted
to Kyle Hall, 327 Ind. Admin. Code 16-8-1(a)(2-3)oavs new waste management system
construction in a floodway or floodplain only if@ss to the waste management system is at
least two feet above the 100-year floodplain elewatThe highest 100-year flood elevation
on the Hall farm property is 506.0 feet. The lowelstvation present in the Hall farm waste
management system construction is 512.90 feet. IdWest elevation in the farm waste
management system, at 6.9 feet above the 100-p=al élevation, is at least two feet above
the property’s highest 100-year floodplain elevatiof 506.0 feet. Substantial evidence
demonstrates that no genuine issue of materialdaists that permit AW-5851 issued to
Kyle Hall complies with floodway characterizatiogquirements stated in 327 1.A.C. 16-8-1,
as a matter of law.

Confined feeding operations such as permitbe{yle Hall must comply with Farmstead
Plan requirements stated in Ind. Code § 13-1816eqg.and 327 Ind. Admin. Code 16-7-9.
327 I.LA.C. 16-7-9 provides:

(a) a farmstead plan must show all existing angp@sed waste management systems,
and, within five hundred (500) feed of the wastenagement systems, the following
known features:

(2) Residences.

(2) Surface waters of the state.

3) Public and private roads.

(4) Water well locations.

(5) Characteristics of karst terrain as identifie@27 I.A.C. 16-2-21.
(6) Drainage patterns.

(7) Property boundary line.

(8) All outfalls of known subsurface drainage stuues.

(9) Drainage inlets, including water and sedinamttrol basins.

(b) in addition to subsection (a), the farmsteadnpmust show the diversion of
uncontaminated surface water.

(c) The farmstead plan must be legible and either:
(2) drawn to approximate scale; or
(2) show specific distances between:
(A) the waste management systems; and
(B) the features in subsection (a) that are withvie hundred (500) feet of
the existing or proposed waste management system.

(d) The plan must be submitted on paper no legs ¢ight and one-half (8 %2) inches by
11 inches in size.
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Petitioners seek revocation of Permit AW-58based on inadequacies in the Farmstead
Plan. In summary, some features noted as inadegqugitemore than 500 feet away from the
waste management system. The submitted drawings aleo noted to of inadequate detail,
for lack of scale or specific distance indicatiéretitioners indicated that some portions of
the Farmstead Plan had to be indicated on a topbigia map. Petitioners also relied on the
Farmstead Plan’s lack of showing locations of: amdls, pipes (other than drainage inlets),
public parks, utilities, railways, floodzone A aseeor other features that have setback
restrictions. None of the Farmstead Plan inadegsacited by Petitioners are included as
requirements in I.C. 8 13-18-16t seq, and 327 I.A.C. 16-7-9. I.C. § 13-18-H¥1,seq, and
327 1.LA.C.16-7-9 require features which are witli@0 feet of the waste management
systems to be shown, either by including specifatamces to objects or by drawing to
approximate scale. The Plan’s scale met requiresrstated in 327 1.A.C. 16-7-9; IDEM also
verified the distancesMotion, Ex. C, affidavit of Tyson W. Lon827 I.A.C. 16-7-9
specifically requires the plan to be submitted ot &y 11 inch paper without specifically
requiring submission of a larger, topographical mhgither IDEM nor the Office of
Environmental Adjudication (“OEA”) may require ampmicant to include information in
excess of that required by laBee Talara Lykins - CAFQ007 OEA 114aff'd., Marion
County Superior Court Civil Division, Room F-12, & No. 49F12-0708-MI-32019 (April
4, 2008). Nor can OEA overturn an IDEM approval dzthsipon speculation of future
violations.Id. As a matter of law, Permittee/Respondent presesubdtantial evidence that
no genuine issue of material fact exists that Ky&dl's Farmstead Plan complied with I.C. §
13-18-10,t seq and 327 I.A.C. 16-7-9.

As for the adequacy of generated manure staaddand application, the Kyle Hall facility

complied with applicable requirements pertainingmanure storage and land application.
327 I.A.C. 16-8-4 requires that: New manure storatgactures for the confined feeding
operation must be designed, constructed, and nira@atavith a combined storage capacity of
at least one hundred eighty (180) days storage for:

(1) manure;

(2) if applicable, bedding;

(3) net average rainfall; and

(4) if applicable, the expected rainfall and run-oférfr a twenty-five (25) year,
twenty-four (24) hour precipitation event that $atin the drainage area around the
liquid manure storage structure, but not to incltite expected rainfall and run-
off from a twenty-five (25) year, twenty-four (2&pur precipitation event that
falls directly on the liquid manure storage struetu
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IDEM calculated the amount of waste to be generatsidg IDEM’s Confined Feeding
Regulation Program Guidance Manu@larch 2002) (“Guidance Manual”), and included
the calculations in IDEM’s public file in this matt Motion, Ex. C, Affidavit of Tyson Long;
Ex. A9. The maximum number of 30,000 turkeys allowed onKlyée Hall CFO, IDEM
determined that 30,000 turkeys, at .003 cubic peetday, would generate 90.0 cubic feet of
solid waste, and 3.6 cubic feet of wastewater pgr tbr a total of 93.6 cubic feet of waste
per day. Extrapolated to 180 days, the Hall farnuld@enerate 16,848 cubic feet of total
waste per 180 day&x. C,affidavit of Tyson Long; Ex. A-Bhe calculation spreadsheet in
this case shows that two of the buildings, the @yrbarns, contain 65,000 cubic feet of
storage space; additional manure storage is alstaioed in the litter stack building.
Calculations for the third, litter stack buildingere not provided, as Kyle Hall deemed that
sufficient capacity was provided as calculated tfog two other buildings. In this case,
rainfall is excluded from the calculation because buildings are enclosed on at least three
sides so as to prevent rainfall entry. Even iffi@lrdoes enter manure storage from the one
exposed site of the barns, or turkey misting wateroff enters manure storage, it is
reasonable to conclude that these presumed amothtgiid would not fully consume the
facility’s excess manure storage capacity. As dtenaof law, Permittee/Respondent
presented substantial evidence that no genuine ismaterial fact exists that Kyle Hall’'s
Farmstead Plan complied with I.C. § 13-18-40seq, and 327 I.A.C. 16-8-4.

As for the adequacy of generated manure lapticagion, the Kyle Hall facility complied
with applicable requirements. 327 I.A.C. 16-10-fjuiees that a soil and manure test be
performed to determine the agronomic rates formg@hy available nitrogen. Since newly-
permitted CFOs are not in operation, they haveyabgenerated manure, and manure testing
cannot be performed. Therefore, IDEM’s Guidancenivd allows that “newly approved
CFOs have one (1) year to begin testing manure smildto make manure application
decisions.”"Guidance Manual, p. 2However, new confined feeding operators are pravide
information in the Guidance Manual to determine #meount of needed land application
acreageld. Per the Guidance Manual table, 82.2 acres of landrfanure application is
required for the 30,000 turkeys on the Kyle Hadility. The 420 acres of land obtained by
Kyle Hall for land application exceeds the GuidaManual's 82.2 acres needed. As a matter
of law, Permittee/Respondent presented substastimence that no genuine issue of
material fact exists that Kyle Hall's FarmsteadrPtamplied with I.C. § 13-18-1@&t seq,
and 327 I.A.C. 16-10-1.

As for the required manure management planKythee Hall facility complied with applicable
requirements, stated in I.C. § 13-18-10-2.3 and BAZC. 16-7-11. 327 I.LA.C. 16-7-11
provides:

(@) A manure management plan must be developed saumitted to the
commissioner that, at minimum, contains the follogvi
(1) Procedures for soil testing as described irssctions (c) and (e).
(2) Procedures for manure testing as describedlsestions (b) and (e).
(3) Legible maps of manure application areas.
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(b) If applicable, the manure management plan must etstain a description of

any:

(1) alternate methods proposed by the applicanhfmmaging of the manure;

(2) other practices to be used that assure thenszhfeeding operation meets the
performance standards in this article.

(c) A soil test must be obtained that provides suffitiaformation about soil fertility
to allow for nutrient recommendations for existing planned crops and to
minimize nutrient leaching.

(d) A manure test must be obtained that provides sefficinformation about the
manure content to allow for nutrient recommendatidor existing or planned
crops and to minimize nutrient leaching.

(e) The frequency of soil and manure testing must:

(1) be specified in the manure management plan; and
(2) be conducted a minimum of once every threeyEjrs unless a different
frequency is justified in the manure management.pla

(H One (1) manure test must be completed for eachdlpenure generated.

(g9) A manure management plan must be submitted togpartment at lease one (1)
time every five (5) years and with any approval lmagion and renewal
application to maintain a valid approval for thenftoed feeding operation. A
copy of the current manure management plan mustdmsonably accessible to a
representative of the department during an inspecti

Even though Kyle Hall used the template plan inetbdn IDEM’s Confined Feeding
Application package, the manure management plaorgeats, sampling protocol (which
does not require that brooder litter be sampledusgely from growout litter), and three (3)
year frequency complied with I.C. § 13-18-10-2.8 827 I.A.C. 16-7-11. Neither IDEM nor
the Office of Environmental Adjudication (“OEA”) marequire an applicant to include
information in excess of that required by la®ee Talara Lykins - CAFEQ007 OEA 114,
aff'd., Marion County Superior Court Civil Division, RooR12, Cause No. 49F12-0708-
MI-32019 (April 4, 2008). As a matter of law, Pett@e/Respondent presented substantial
evidence that no genuine issue of material factexhat Kyle Hall's Manure Management
Plan complied with I.C. § 13-18-10-2.3 and 327 CA16-7-11.
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As for adequacy of the location of manure lapglication, the Kyle Hall facility complied
with applicable regulations. Per 327 I.A.C. 16-10“4ny acreage for the application of
manure that is not owned by the owner of the cedfifeeding operation must be
documented in the operating record via land useesgents signed by the property owners
on whose property the manure will be applied”; mguirement is stated that the land
application acreage location be stated. Kyle HaRgplication contained a Land Use
Agreement, and included a plot map outlining thedlapplication areg€Ex. A-6.The land
application maps submitted by Kyle Hall are legitdead present substantial evidence of
application areas and setbacks as required in.22C.116-7-11. Such information complies
with 1.C. § 13-18-10.t seq, and with 327 I.A.C. 16et seq Even though Kyle Hall's
Application and Approval lacked a discussion of hemwd when manure will be land applied,
such information is not required in 327 I.A.C. 18-T. Nor did Kyle Hall provide a compost
design or other composting details, nor does d legairement exist for Kyle Hall to do so.
Neither IDEM nor the Office of Environmental Adjwdition (“OEA”) may require an
applicant to include information in excess of thafuired by law. See Talara Lykins -
CAFQO, 2007 OEA 114aff'd., Marion County Superior Court Civil Division, RooR12,
Cause No. 49F12-0708-MI-32019 (April 4, 2008). Nman OEA overturn an IDEM
approval based upon speculation of future violatiold. As a matter of law,
Permittee/Respondent presented substantial evidbatao genuine issue of material fact
exists that Kyle Hall's Application and Approvalroplied with I.C. § 13-18-10-2.3 and 327
lLA.C. 16-7-11.

Due to the soils mapping provided with Kyle [i$ahpplication, along with soils testing and
boring, IDEM determined that soil types in the tepxty (60) inches of soil required
additional protection, in the form of a clay linender the two earthen-floored turkey barns,
to be constructed to protect groundwater. Petit®rmontention that the provided soils map
did not present a current representation of sasigiations for Lawrence County is not
supported by 327 LA.C. 16-7-11. Neither IDEM ndret Office of Environmental
Adjudication (“OEA”) may require an applicant toclade information in excess of that
required by law. See Talara Lykins - CAFQ007 OEA 114aff'd., Marion County Superior
Court Civil Division, Room F-12, Cause No. 49F1208+MI-32019 (April 4, 2008). As a
matter of law, Permittee/Respondent presented auiist evidence that no genuine issue of
material fact exists that Kyle Hall's Applicatiomd Approval complied with I.C. § 13-18-
10-2.3 and 327 I.A.C. 16-7-11.

While Petitioners correctly contend that KylallHdid not submit a nutrient management
plan, none is required to be submitted prior toiiseance of a confined feeding operation
approval. I.C. 8 13-18-10et seq 327 I.A.C. 16. Neither IDEM nor the Office of
Environmental Adjudication (“OEA”) may require ampmicant to include information in
excess of that required by lawSee Talara Lykins - CAFQ007 OEA 114aff'd., Marion
County Superior Court Civil Division, Room F-12, @& No. 49F12-0708-MI1-32019 (April
4, 2008). As a matter of law, substantial evidetiw# no genuine issue of material fact
exists, even without a nutrient management plaat, Klyle Hall's Application and Approval
complied with I.C. § 13-18-1@&t seq, and 327 .A.C. 16.
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The Approval did not include an emergency sp#iponse plan, a soil conservation plan, or
give specific address to “potential adverse impdotgublic health with respect to the
proximity to the site of a public park west of th@posed facility,” contended as required by
Petitioners. 327 I.A.C. 16-9-4 requires that an rgaecy spill response plan be prepared and
kept at the Kyle Hall farm as part of the operatiegord, but is not required as part of an
application. The Approval complies with applicabégal requirements, none of which
specifically require the above elements Petitiormystend. It is reasonable to infer that
compliance with existing regulations satisfies $tgfive intent to provide such specific
protection. Neither IDEM nor the Office of Enviroemtal Adjudication (“OEA”) may
require an applicant to include information in esc®f that required by law.See Talara
Lykins - CAFQ 2007 OEA 114aff'd., Marion County Superior Court Civil Division, Room
F-12, Cause No. 49F12-0708-MI-32019 (April 4, 2008)s a matter of law,
Permittee/Respondent presented substantial evidémateno genuine issue of material fact
exists that Kyle Hall's Application and Approvalroplied with 1.C. § 13-18-10et seq, and
327 ILA.C. 16¢t seq.

As for sufficiency of construction specificatfor the buildings and clay liner proposed on
the Kyle Hall farm, 327 1.A.C. 16-7-10 requires tttfae waste management system drawings
show “detailed views and necessary cross sectmdgfine all dimensions and construction
materials.” The four pages of concrete construcsipecifics for the litter stack building, for
storage of solid (versus liquid) manuE. A-5 provide substantial evidence of compliance
with 327 ILA.C. 16-7-10 and 327 I.A.C. 16-8-8. WhiKyle Hall included a memorandum
that the earth below the structures would be cotegato exceed 90% of the maximum
density, the structures are not proposed to betwarted within the 100-year floodplain.
Therefore the structural design does not requireahstration of compliance with floodplain
restrictions. Even if the structures were withire th0O-year floodplain, 327 ILA.C. 16
contains no requirements that the drawings detamptiance with floodplain restrictions.
IDEM’s nonrule policy document, "Confined Feedingédations — Standards for Design of
Solid Manure Storage Structures and Productiondunitindiana (Addendum to Guidance
Manual for Indiana Confined Feeding Regulation Paog” (“NPD”), requires earthen-floor
structures to be compacted to at least 90% of #geamum densityNPD at 4 327 I.A.C. 16-
8-8 does not require solid manure storage strustuce be certified by a registered
professional engineer. Petitioners’ urging thate“dpplicant should be required to submit
specifications which are site-specific and whictovghhow these site conditions will be
addressed” is contrary to the existing regulatiaarg] beyond OEA’s authority to change.
City of Angola,2005 OEA 14. Kyle Hall provided information compitawith I.C. § 13-18-
10, et seqand 327 I.A.C. 16-7-10 concerning the desigrhefdlay liner for the two turkey
barns. Neither IDEM nor the Office of Environmenfaljudication (“OEA”) may require an
applicant to include information in excess of thatjuired by law.See Talara Lykins -
CAFQO, 2007 OEA 114aff'd., Marion County Superior Court Civil Division, RooR12,
Cause No. 49F12-0708-MI-32019 (April 4, 2008). dan OEA overturn an IDEM approval
based upon speculation of future violatiolts. As a matter of law, Permittee/Respondent
presented, and Petitioners failed to present, aobat evidence that no genuine issue of
material fact exists that Kyle Hall's Applicatioma Approval complied with I.C. § 13-18-
10, et seq, and 327 I.A.C. 16-7-10, in regard to construtiixans.
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20. As for Petitioners’ contentions that Kyle HallApproval does not address how it will
manage pathogens, and discharges from drinkingrwateoff from building roofs or
cooling water, and should require surface wateritoong, the Approval does not authorize
any discharges, and its conditions and 327 I.A823-1L specifically disallow runoff from the
facility, whether from manure management or nonpaources (roofs, etc.). Pathogen
management requirements are not provided in afydidaw? Neither IDEM nor the Office
of Environmental Adjudication (“OEA”) may requiren applicant to include information in
excess of that required by laBee Talara Lykins - CAFQ007 OEA 114aff'd., Marion
County Superior Court Civil Division, Room F-12, @& No. 49F12-0708-MI1-32019 (April
4, 2008). Nor can OEA overturn an IDEM approval dzhsipon speculation of future
violations.Id. As a matter of law, Permittee/Respondent presesiuibdtantial evidence that
no genuine issue of material fact exists that Kyddl's Application and Approval complied
with I.C. 8§ 13-18-10gt seq, and 327 I.A.C. 16et seq.for lack of pathogen or discharge
management.

21. As to the adequacy of the clay liner design amether bedrock elevations beneath the
production barns were adequately assessed, exaatidio of bedrock beneath solid manure
storage structures is not required in I.C. § 13t@8et seq, and 327 I.A.C. 16et seq.
IDEM’s nonrule policy document, "Confined Feedingédations — Standards for Design of
Solid Manure Storage Structures and Productiondunitindiana (Addendum to Guidance
Manual for Indiana Confined Feeding Regulation Paog” (“NPD”), addresses IDEM'’s
policy for solid manure storage structures not agsed in 327 1.LA.C. 16. The NPD provides
that solid manure storage structures in karst itershould be constructed with a concrete
floor, that the production units (here, the turkegrns) should be constructed with “an
approved liner (concrete, synthetic, clay)” if thase of the production unit is located less
than five feet to bedroclNPD at 4 A clay liner should be designed not to exceedepage
rate of one-sixteenth (1/16) inch per daly.Although Petitioners state that water well logs in
the facility’s location indicate that bedrock “isush closer” than Kyle Hall states, six on-site
soil boring tests did not locate bedrock. The Apptaequires that the Kyle Hall farm clay
liner under the two production barns must be desigmot to exceed a seepage rate of one-
sixteenth (1/16) inch per day. Neither IDEM noe fffice of Environmental Adjudication
(“OEA™) may require an applicant to include infortien in excess of that required by law.
See Talara Lykins - CAFEQ007 OEA 114 aff'd., Marion County Superior Court Civil
Division, Room F-12, Cause No. 49F12-0708-MI-32Q2pril 4, 2008). Nor can OEA
overturn an IDEM approval based upon speculatiofutfre violations.ld. As a matter of
law, Permittee/Respondent presented, and Petidiaded to present, substantial evidence
that no genuine issue of material fact exists tge Hall's Application and Approval
complied with and exceeded I.C. § 13-18-20seq, 327 .A.C. 16.,et seq, and IDEM’s
nonrule policy document specified above for desigguirements if bedrock is within five
feet of a solid manure storage structure’s floor.

% Per U.S. EPA’s 2006 303(d) list for pathogens, fandmpaired bodies of water, Salt Creek in Lawrei@ounty
is impaired due to a fish consumption advisoryR@Bs and Mercury, not for pathogens. The list camadcessed
at http://www/in.gov/idem/programs/water/303d/308006.xIs.
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22. On Permittee/Respondent Kyle Hall’'s Motion fSummary Judgment, Kyle Hall has
provided substantial evidence required to meetbhisglen of showing that permit IDEM
issued did not comply with applicable law, as ateradf law, and that no genuine issue of
material fact exists to the contrary. Kyle Halleistitled to judgment as a matter of law that
IDEM’s issuance of Confined Feeding Operating Peron. AW-5851, for farm 6549,
complied with applicable law. On Petitioners’ igsior Motion for Summary Judgment,
Petitioners did not provide substantial evidencpired to meet their burden of showing the
lack of genuine issue of material fact that Kylellidaapplication did not meet the legal
standard with respect to the clay liner,” as a emattf law, and that no genuine issue of
material fact exists to the contrary.

FINAL ORDER

AND THE COURT, being duly advised, herebyFINDS AND ORDERS that
Permittee/Respondent Kyle Hall has provided sulisiagvidence required to meet its burden of
showing that Confined Feeding Operation Permit ANM/-5851, for farm 6549, complied with
applicable law, as a matter of law, and that nougenissue of material fact exists to the
contrary. Petitioners did not provide substantiatience required to meet its burden of showing
the lack of genuine issue of material fact thateKidall's application did not meet the legal
standard with respect to the clay liner,” as a enatf law, and that no genuine issue of material
fact exists to the contrary. Permittee/Respontgte Hall is entitled to judgment as a matter of
law that Confined Feeding Operation Permit No. A®E5H, for farm 6549, complied with
applicable law.

IT ISTHEREFORE ORDERED, ADJUDGED AND DECREED that Permittee/Respondent
Kyle Hall's Motion for Summary Judgment GRANTED; Permittees’ Motion for Summary
Judgment on the issue as to whether Kyle Hall'diegjoon did not meet the legal standard with
respect to the clay liner, as a matter of lawDENIED. Judgment is entered in favor of
Permittee/Respondent Kyle Hall and against PestisrChad and Brandi Anderson, Ned and
Diane Anderson, Rickie Anderson and David BrilesartB and Mike Artinian, Shannon
Collingsworth, Chris Cox, Sharon and Jerry Fox,PAlamilton, Terri and Mike Miller, and
Edna Rainey. Petitioners’ Petition for Review isrdforeDISM|SSED. All further proceedings
before the Office of Environmental Adjudication dwerebyWACATED.

You are further notified that pursuant to provisoof .C. § 4-21.5-7-5, the Office of
Environmental Adjudication serves as the ultimatgharity in administrative review of
decisions of the Commissioner of the Indiana Depant of Environmental Management. This
is a Final Order subject to Judicial Review comsisivith applicable provisions of I.C. § 4-21.5,
et seqPursuant to IC 4-21.5-5-5, a Petition for Judi&aliew of this Final Order is timely only
if it is filed with a civil court of competent jusdiction within thirty (30) days after the datesthi
notice is served.

IT ISSO ORDERED this5th day of August, 2008 in Indianapalis, I N.

Hon. Mary L. Davidsen
Chief Environmental Law Judge

2008 OEA 100, page 117



